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SCHEDULE A4: Surveillance Service Schedule
1. Definitions
1.1. In this Schedule the following words and expressions shall have the meanings set out below.
	Authorised Services
	means the hosting of the third party products and other recording platforms, for compliance purposes.

	Customer Data
	means the data inputted by the Customer, its affiliates and their respective end users, or by or on behalf of Kerv and its affiliates and their respective representatives, agents and/or sub-contractors on the Customer’s behalf for the purposes of using the Services or facilitating the Customer’s use of the Services.

	Minimum Period
	means the period of twenty four (24) months which shall apply for each individual Order entered into pursuant to this Agreement, unless otherwise set out in the Order form.

	New Release(s)
	means a release of the Software which corrects defects, adds functionality or otherwise amends or upgrades the Software.

	Overage Charges
	means the occurrence of additional Charges, payable by the Customer, where the contracted limit/allowance/threshold for a Service has been exceeded;

	Virtual Appliance
	means the electronic version of the Software, which is provided by a third party remote hosting service.  



2. Overview of Services
2.1. Surveillance is a tool which seeks to mitigate risk of misconduct, collusion, market manipulation and/or data governance breaches; by archiving, monitoring and analysing the customer communications data from a range of sources. 
2.2. Through the performance of advanced algorithms and contextual analysis, the surveillance tool aims to enhance the accuracy of alerts by reducing false positives and offering deeper investigative insights. To facilitate accurate alerts the surveillance tool utilises AI-driven assistants to prioritise alerts, explain triggers, and automate compliance workflows. 
2.3. In addition to the above, the Surveillance Service supports multiple languages, applies a robust data governance framework, offers seamless integration with trading systems, including application of strong disaster recovery protocols to facilitate it maintaining a reliable, secure, and regulation-ready capability.
3. Special Terms
3.1. Prior to any use of the Services the Customer hereby fully agrees to act in accordance with and fully adhere to the Suppliers third party End User Licence Agreement (“EULA”) and any terms of use (for example any acceptable use policy).  The Customer hereby indemnifies Kerv against any third party claims arising as a consequence of the Customer not acting in accordance with the EULA.  For ease of reference the appropriate EULA’s are set out in Appendix 1 (Surveillance Service Terms of Use) to this Schedule. For the avoidance of doubt, Kerv’s third party providers shall have no liability to the Customer and/or any User, save for that which cannot be contracted out of.
3.2. The Customer acknowledges where they breach the EULA, such will be deemed a material breach of this Agreement and may result in the termination of the Services provided by Kerv’s the third party.
Warranty
3.3. [bookmark: _Ref182144686]In accordance with clause 14, Kerv warrants to the Customer that the Surveillance Services and any New Releases:
3.3.1. will conform in all material respects to the Documentation;
3.3.2. the Software may be delivered containing some open-source software or any libraries or code licenced from time to time under the General Public Licence (as those terms are defined by the ‘Open Source Initiative’ or the ‘Free Software Foundation’). A list of such open-source software will be made available by Kerv upon request. 
Liability
3.4. Pursuant to clause 13, where a data protection breach occurs solely relating to the Surveillance Services, the limitation of liability set out in clause 13 shall not apply.  All claims, losses and/or damages arising under this Schedule for a data protection breach shall in no event exceed one million pounds (£1,000,000) in the aggregate per any claim or connected series of claims.
4. Term & Termination
4.1. The Initial Term applied to all Surveillance Services provided under this Schedule shall be a Minimum Period (two (2) years) commencing from the Service Commencement Date, save where otherwise stated in an Order.   
4.2. After the Initial Term the Order (for the Surveillance Services) will automatically renew for a period equal to the Initial Term (the “Renewal Term”), commencing on the immediate date following the Initial Term.  This Renewal Term will supersede the period set out in clause 18.3.	Comment by Alice Van-Cliff: Has this been flowed down from the Steel Eye contract? We get pushback on 12 month auto-renewal so I can foresee challenges on a 24-month auto-renewal.	Comment by Madeleine Throssell: @Alice Van-Cliff  Yep this is their standard. If we get push back, we can vary on the SE order form to us and therefore the customer in return
4.3. Either Party may terminate an Order after the Initial Term or during the Renewal Term, by providing at least one hundred and eighty (180) days prior written notice to the other Party (such notice to expire at the end of the Initial Term or Renewal Term, as agreed between the Parties).
4.4. In the event the Customer terminates any element of an Order for the Surveillance Service either i) prior to the delivery of or deemed delivery of such and/or ii) whilst within the Initial Term/Renewal Term, an Early Termination Charge shall be invoiced to the Customer. 
4.5. In the event Kerv or its third party providers are unable to maintain, despite reasonable efforts to do so, any regulatory approval necessary to provide the Surveillance Service; Kerv reserves the right to terminate the Order and/or Agreement, upon notice to the Customer.
5. Implementation Services
5.1. Any delivery dates for the implementation Services are estimates only and Kerv does not warrant the delivery schedule or accept any liability for late delivery. 
5.2. If the Customer has failed to perform the Customer Obligations (as detailed within this Agreement) or any third party (other than a Kerv supplier or sub-contractor) over whom Kerv has no control causes any delay in the implementation Services which results in Kerv being exposed to additional third-party costs; Kerv may make an additional charge to the Customer to cover such additional costs.
5.3. Following execution of this Agreement Kerv shall, at Kerv’s option, prepare project delivery documentation (“PDD”). Once prepared Kerv shall provide the draft documents to the Customer for the Customer’s approval (such approval not to be unreasonably withheld or delayed). Where the Customer suggests changes to the PDD, Kerv shall act reasonably in considering and, where appropriate, amend the PDD to take account of the same. 
6. Customer Obligations
6.1. It is a condition of this Agreement that the Customer must not onward sell the Services set out in this Surveillance Schedule; without Kerv and its third party providers written express permission to do so.  In the event the Customer seeks to onward sell the Services, Kerv will enter into discussions with the third party provider to request such selling rights.  Where the onward sale is agreed, Kerv will document such with the Customer and third party provider. No onward sale should occur prior to such documentation being formalised.   
6.2. Kerv grants to the Customer a licence to use the Services but does not transfer any right, title or interest to any Services to the Customer or any User.
6.3. The Customer acknowledges and agrees that where an Order is completed for the Services set out in this Schedule, such Order will not be deemed accepted by Kerv until the third party provider confirms its approval of the reciprocal Order placed on them by Kerv. It is anticipated that such ordering process will be seamless and not impacting Kerv’s acceptance of the Customer Order; as Kerv’s third party provider is obligated not to unduly withhold, delay or condition its acceptance of Kerv’s order.
6.4. Pursuant to clause 12 (Indemnity), the licence granted to the Customer and any User, for the use of the Surveillance Services is restricted to a revocable, non-exclusive, non-transferable (save where otherwise provided in this Agreement) licence for the following circumstances:
6.4.1. for normal business purposes; and
6.4.2. shall include any act which is reasonably incidental to such use.
6.5. The Customer nor any User shall:
6.5.1. have any right whatsoever to copy, adapt, reverse engineer, decompile, disassemble or modify the Surveillance Services in whole or in part save where required by law to do so; 
6.5.2. [bookmark: _Ref181977744]access or attempt to access (logically or physically) a Virtual Appliance; 
6.5.3. procure or knowingly allow any third party to access or attempt to access (logically or physically), a Virtual Appliance; 
6.5.4. attempt to scan or read in any other way the contents of a Virtual Appliance except through the published API’s, nor shall it permit any third party to do so
except as set out in the Documentation or as otherwise expressly permitted by Kerv. 
6.6. When receiving Authorised Services, the Customer shall ensure it complies with the local regulations applicable to the Services in the relevant territory.
6.7. [bookmark: _Ref202514422]Kerv shall, from time to time, provide the Customer with updated Documentation, as a flow from its third party providers.  The updated Documentation may contain information for the proper use, care and maintenance of the Services.  The Customer warrants that any additional requirements, amendments, updates or any acts or omissions as set out in the Documentation will be performed by the Customer and/or the Users, no later than twenty (20) days from the date of any amended Documentation being made available to them. Such Documentation may be supplied in electronic format.
6.8. Pursuant to paragraph 6.7 above, where the Customer believes that any such additional actions/requirements set out in the updated Documentation are unreasonable, such will be brought to the attention of Kerv promptly so that discussions may be had between the Parties to address the requirements of the Documentation.  
7. Service Level Agreement
7.1. The support Service offering from Kerv shall be in accordance with the Service Levels as set out in this schedule and delivered to the Customer where procured and agreed in an Order.
7.2. The Order shall set out the procured Service Level. Where no Service Level has been indicated Support Services shall be provided as requested and agreed by the Parties.
7.3. The following table 7.3 provides the associated severity levels and Target Resolution time associated with an Incident specific to surveillance services:
Table 7.3
	Severity Level 
	Severity Description 
	Response time 
	Target Resolution time 

	Critical
	The platform is down and there is no access for any User; or
A critical functionality in the platform is down and there is no workaround: No data can be viewed, reports cannot be created and no uploads can be carried out; or  
Multiple Users are unable to use the platform: fatal account/ license/ access problem.  
	Written notification to Customer  within one (1) hour of support request being raised.
Hourly updates of progress during Business Hours until resolved 
	Full fix within one (1) Business Day.  

	Major
	A core functionality in the platform is down and there is no workaround; or
A User is unable to use the platform: fatal account/ access problem.

	Written notification to Customer within one (1) hour of support request being raised
Within four (4) hours and updates during Business Hours from Kerv until resolved
	Workaround or target fix within two (2) Business Days. 

	Minor
	Layout issue; or
Minor issue with functionality, there is a workaround
	One (1) Business Day 
	Target fix within one (1) week 

	Non- Impact
	Any minor issue which has no material impact to key reporting and or platform performance and or is aesthetic in nature
	Two (2) Business Days 
	No Target Fix time 


8. Major Version Upgrades
8.1. Kerv warrants that no New Release will adversely affect the then existing facilities or functions of the Surveillance Services.
9. Scheduled and Emergency Maintenance
Scheduled Maintenance
9.1. Routine maintenance and periodic system repairs, upgrades, and reconfigurations may result in temporary impairment or interruption in Service(s). As a result, Kerv does not guarantee continuous or uninterrupted Service(s).
Emergency Maintenance
9.2. It may be necessary from time to time to carry out emergency maintenance to the Services in order to maintain appropriate levels of service quality and to provide where possible, minimum impact to the Customer. However, for such events it may not be possible to provide the Customer with advance notification, although we aim to inform the Customer of such works carried out within four (4) hours of the activity.  For the avoidance of doubt, any outages that do occur as a result of such unplanned maintenance, will not count towards the provision of service credits or towards Availability levels.
10. Change Management Process
10.1. Kerv may facilitate and execute configuration changes across the relevant environment, where such are agreed and authorised by its partners, this includes standard, normal, emergency, and retrospective changes. 
Additional User Subscriptions
10.2. [bookmark: _Int_sjKQGm5W]Subject to clause 18.2 and 18.3, the Customer may, from time to time during any Term, purchase additional User Subscriptions in excess of the number set out the Documentation and Kerv shall grant access to the Services to such additional Authorised Users in accordance with the provisions of this Agreement.
10.3. If the Customer wishes to purchase additional User Subscriptions, the Customer shall notify Kerv in writing at kcc-soc@kerv.com or such other email address specified from time to time with as much notice as is reasonably possible. Kerv shall evaluate such request for additional User Subscriptions and respond to the Customer with approval or rejection of the request. Where Kerv approves the request, Kerv shall activate the additional User Subscriptions within thirty (30) days of its approval of the Customer's request; and such additions may require the Customer to agree a new contract for same.  If Kerv approves the Customer's request to purchase additional User Subscriptions, the Customer shall, within thirty (30) days of the date of Kerv's invoice, pay to Kerv the relevant fees for such additional User Subscriptions as set out in the Order. Where additional User Subscriptions are purchased by the Customer part way through the Initial Term or any Renewal Term (as applicable), such fees shall be pro-rated from the date of activation to the end of the relevant  Initial Term or Renewal Term. 	Comment by Alice Van-Cliff: @Madeleine Throssell are you happy that this MACD approach will align with SteelEye’s provisioning an billing? Are we happy that they will co-term any additions to the end of the initial term?	Comment by Madeleine Throssell: Steeleye have confirmed that they will co-term additional users. My understanding is that we will raise the requests into steeleye.
10.4. In the event the Customer does not wish to renew the Surveillance Service at the end of the Initial Term or any Renewal Term, any Charges paid in advance for this Service shall in no event be refunded to the Customer.    
11. Charges
11.1. Pursuant to clause 6, Kerv reserves the right to adjust/vary the Charges annually and any limitations applied to such adjustment (as set out in clause 6.8) shall not apply to the Surveillance Services.
Implementation Charges
11.2. The Customer may incur 'one-off’ set up Charge(s) (“Implementation Charges”) for the Service creation and migration of any legacy data. 
11.3. The Implementation Charges shall be invoiced 100% for the Services set out in the Order(s); such invoicing shall be issued on the earlier of i) signature of the Order form or ii) the commencement of delivery of the Services.
11.4. Where the Customer wishes to move from one Site to another or upgrade the Services, Kerv shall endeavour to move the Services for the Customer.  There shall be an Implementation Charge applied for this.
11.5. Where an engineer is:
i) turned away from a Customer Site, and/or
ii) is unable to access, and/or 
iii) is unable to complete the installation work 
a revisit will be a chargeable event. Cost to be confirmed based on Site location and work duration required.
11.6. Customers may choose to add to the system during this Agreement. The price for additional Users is subject to minimum and maximum constraints. The provision of additional Users may  attract an Implementation Charge but will require a commitment to a recurring Charge, for the remainder of the Initial Term or the Renewal Term.
11.7. Kerv shall have the right to invoice with no contingency upon any UAT/SAT or backstop dates, save where agreed otherwise in writing, via a variation agreement to this Agreement.  The Customer shall not unduly withhold or delay payment for any Charges.
Recurring Charges
11.8. The Customer shall procure all recurring licence Charges in bundle format. The pricing and bundle information (eg quantities), shall be set out in the Order. 
11.9. Kerv shall invoice the Operational Services in respect to:
i) support of Customer equipment annually in advance; 
ii) the Minimum Commitment element of all other Recurring Charges shall be invoiced annually in advance (or as otherwise determined on the Order form). In the event such is not identified on the Order form, payment shall be invoiced annually in advance. 
iii) all Overage Charges for any element of the Service, as detailed in the Order, pursuant to paragraph 11.10 below and shall be invoiced for the pro-rated sum in arrears.  For clarification, where bundles of licences are procured the Overage Charges shall apply to the full bundle as purchased (unless otherwise agreed between the Parties).  
Kerv reserve the right to pass on to the Customer any Charges reasonably incurred in the delivery of the Services when such charges are incurred by Kerv (inclusive of Overage Charges).   
11.10. [bookmark: _Ref203732047]Kerv shall perform a ‘true up’ of the Overage Charges for this Service no less than once annually, which shall provide Charges which will be invoiced to the Customer for the respective pro-rated sum. Where the Overage Charges relate to additional subscription licences, such invoice shall be for the remaining period of the Initial Term or Renewal Term. 
Minimum Commitment
11.11. The Charges set out in this Schedule are payable in accordance with this Agreement and the Order throughout the Initial Term.  The Customer undertakes to achieve a minimum total of the Charges as set out in the Order(s), which shall align to the number of Users and increase accordingly with the number of Users (as appropriate over time); for the Surveillance Services (the “Minimum Commitment”) by the commencement of the Billing Date.  Where there are multiple User types, such shall be Charged as set out in the Order(s).  In the event the Order does not set out the variety of user type Charges, Kerv’s standard Charges for such shall apply.  For the avoidance of doubt, where the Customer has in excess of ten (10) employees any such increase shall not apply in accordance with OFCOM regulation.  CPI will be applied annually to the Minimum Commitment upon the renewal of Service.  
What happens If I don’t meet the Minimum Commitment?
11.12. In the event the Customer has not commenced payment of the Minimum Commitment by either the commencement of the Initial Term or the Billing Date, the Parties hereby agree Kerv may commence billing.  The number of Users to be invoiced, as of the Billing Date shall be the agreed number of Users set out within the Order form.  The billing shall continue from the Billing Date, irrespective of whether such Services are used by the Customer. 
What happens when we meet the Minimum Commitment?
11.13. Where additional subscription users are added over and above the Minimum Commitment the Minimum Commitment shall increase to reflect such additions, at the Renewal Date.  The Minimum Commitment for the Renewal Term shall include the additional subscription users and such shall be agreed between the Customer and Kerv prior to the Renewal Date.   
11.14. After commencing payment of the Minimum Commitment, the Customer undertakes to maintain payments until the Minimum Commitment for the Initial Term and/or any Renewal Term has been reached. 
What happens if we exceed the agreed allowance/limit of the Service?
11.15. In the event the Customer ‘self-serve’s’, thereby increasing (above the agreed sum set out in the Order) the additional subscription Users without any Kerv intervention and/or where such users are not captured within any Order; such additional users will result in an Overage Charge. 
11.16. In the event the Customer performs the act of self-serving, such may incur Charges where the licence requirement is no longer required and/or performed in error.  The Customer hereby acknowledges any self-serving of licences shall be done so at their commercial risk. 
11.17. The storage of Customer data in relation to any recording for the Compliance Cloud Services shall be as set out in the Order(s).  In the event such storage is exceeded, Overage Charges shall apply.  For clarification the retention period for storing the data shall be seven (7) years from receipt of the data by Kerv.  
12. Cease Notification Process
12.1. For the avoidance of doubt the Customer is not able to terminate any element of this Surveillance Service for convenience. 
12.2. Subject to the Data Protection provisions, in the event the Customer ceases a Service as a whole, Kerv shall remove all data from its systems in relation to the Customer and the Service. In the event, the transition of data is required by the Customer, such may be subject to a management fee to continue storage of the data and a transition fee for such.
13. Sale/Supply of Goods
13.1. Where Customer procures goods (including adjunct items), from Kerv the following provisions shall apply:
13.1.1. In the event the goods are agreed to receive support and/or maintenance Services and no Service Commencement Date is identified on the Order, for the commencement of such Services; the date upon which support and/or maintenance Services commence shall be the Service Commencement Date, on a per item basis.  For clarification each deliverable may have differing Service Commencement Dates.
13.1.2. Goods not supplied by Kerv will only be taken into support upon Kerv confirming such is possible and upon Kerv’s maintenance acceptance tests being completed.
13.1.3. Any delivery dates for goods are estimates only and Kerv does not warrant the delivery schedule or accept any liability for late delivery. 
13.1.4. Kerv shall supply, install and configure the goods as set out in an Order.
13.2. Where any goods becomes End of Life, the Customer agrees that Kerv shall at its option: (a) cease support on such goods after serving reasonable notice to the Customer; or (b) continue to provide support on a reasonable endeavours basis. Where such support continues, replacement items will only be provided where Kerv has such in stock. In no event will enhancements, upgrades or new software be provided on such items, unless otherwise agreed. 
13.3. The Customer agrees that any Service Levels shall not apply to such goods that become End of Life.




Appendix 1: Surveillance Service Terms of Use
The below EULA shall be incorporated into any order for the Services, irrespective of whether such order is chargeable. The Customer warrants and will ensure its Users who seek to access the Services shall also fully abide by the below EULA. 

STEELEYE PLATFORM END USER LICENCE AGREEMENT
[bookmark: _DV_M123]This End User Licence Agreement (this “EULA”) is between the individual or legal entity identified on the Order Form (the “Customer”) and SteelEye (the “Partner”) in relation to the use of the Partner Platform (the “Platform”). 
IMPORTANT: THE PARTNER PROVIDES THE PLATFORM SOLELY ON THE TERMS AND CONDITIONS SET FORTH IN THIS EULA AND ON THE CONDITION THAT THE CUSTOMER ACCEPTS AND COMPLIES WITH THEM.  
BY ACCESSING OR USING THE PLATFORM, THE CUSTOMER:
A. ACCEPTS THIS EULA AND AGREES THE CUSTOMER IS LEGALLY BOUND BY ITS TERMS; AND 
B. REPRESENT AND WARRANT THAT IT HAS THE RIGHT, POWER, AND AUTHORITY TO ENTER INTO THIS EULA ON BEHALF OF THE CUSTOMER OR ANY USER AND BIND THE USER TO THE EULA TERMS.  IF THE USER DOES NOT AGREE TO THE TERMS OF THIS EULA, THE CUSTOMER MUST NOT ALLOW THEM ACCESS TO THE PLATFORM.
1. [bookmark: _Toc395641773][bookmark: a981171]DEFINTIONS & PRECEDENCE
1.1. Definitions.  Capitalised terms not otherwise defined in this EULA shall have the meanings given them in this Schedule 1 to this EULA and/or where not set out in the Schedule 1 the meanings afforded shall be those set out in the overarching agreement between the Customer and any Kerv Group Limited company (registered company number:  12514360) (“Kerv”).  
1.2. Precedence.  In the event of conflict between the terms of this EULA and any agreement between the Customer and any Kerv entity; the terms of this EULA shall hold precedence in relation to the Platform services only.  
2. [bookmark: _Ref192072885]Platform Warranty
2.1. SteelEye are the provider of the Platform (the “Partner”), who will make commercially reasonable efforts to ensure that the Platform will be free from material defects. 
2.2. Kerv and the Partner will work together to correct material defects within forty five (45) days of a written notice from the Customer; provided always that the Customer provides all information that may be reasonably necessary to assist in resolving the defect, including a documented example of any defect.
2.3. Pursuant to 2.2 above, in the event the material defects identified and raised to Kerv and the Partner result from any of the following; the obligation to resolve the defect shall be waived:    
i. any alteration by the Customer of the Platform;
ii. use of the Platform in contravention of this EULA, outside the terms of this licence for a purpose or in a context other than the purpose or context for which it was designed;
iii. use of the Platform in combination with any other software not provided or approved by Kerv and/or the Partner; or
iv. use of the Platform where the Platform has not been loaded onto suitably configured equipment.
2.4. The Customer’s sole remedy and the Partner’s and Kerv’s sole liability for the Platform warranty are set out in this clause 2.
3. [bookmark: _Ref49668834][bookmark: _Ref185246422]Customer Warranties 
3.1. The Customer confirms that it:
i. accepts responsibility for the selection of the Platform to achieve its intended result and acknowledges that the Platform has not been developed to meet any bespoke or specific Customer requirements.
ii. acknowledges that any Open-Source Software used by the Partner is provided "as is". 
3.2. [bookmark: a628687][bookmark: _Toc172111089][bookmark: _Ref224057450][bookmark: _Ref171523903][bookmark: _Ref171523991]All other conditions, warranties or other terms which might have effect between the Parties or be implied or incorporated into this licence or any collateral contract, whether by statute, common law or otherwise, are hereby excluded to the fullest extent permitted under applicable law, including the implied conditions, warranties or other terms as to satisfactory quality, fitness for purpose or the use of reasonable skill and care.
4. [bookmark: _Toc395641784][bookmark: _Toc395641785][bookmark: _Toc395641787][bookmark: _Toc395641788][bookmark: _Toc395641789][bookmark: _Toc395641791][bookmark: _Toc395641792][bookmark: _Toc395641795][bookmark: _Toc395641802][bookmark: _Toc395641805][bookmark: _Toc396155852][bookmark: _Toc396155854][bookmark: _Toc396155858][bookmark: _Toc396155859][bookmark: _Toc50715681]SteelEye Platform
4.1. Kerv (working with the Partner) will make the Platform available to the Customer, as set out in the contract agreed between Kerv and the Customer. 
4.2. [bookmark: _Hlk531772006]The Customer is solely responsible for obtaining and maintaining the correct consents, licences and authorisations for using the Platform and receiving the Services. 
4.3. The Customer must ensure (and is solely responsible for) the regular monitoring of the data feeds to the Platform and the accuracy, quality, integrity and legality of Customer Data and content.. 
5. [bookmark: _Toc50715686][bookmark: _Ref71912250]Content, Data & Backups
5.1. [bookmark: _Hlk531771976]The Partner has no control over Customer Data.  
5.2. Neither Kerv nor the Partner have control over the content hosted on the Platform; nor do they actively monitor the content hosted on the Platform. 
5.3. Kerv and the Partner are permitted and authorised by the Customer to monitor the Customer use of the Platform and obtain usage analytics to enable the Partner to improve the Platform and the Services. 
5.4. [bookmark: _Hlk531772032][bookmark: _Ref68775435]The Customer is solely responsible for maintaining safe backups and copies of Customer Data and content. The Customer must back up all Customer Data and content regularly and extract the Customer Data and content as appropriate to the Services, prior to termination or expiry of the EULA. 
5.5. [bookmark: _Hlk531772096]Neither Kerv nor the Partner is responsible for the accuracy or quality of any data provided by third parties.
5.6. Notwithstanding the above, the Partner may routinely undertake regular backups of data, including Customer Data, for the Partner’s own business continuity purposes. The Customer acknowledges that such steps do not in any way make the Partner responsible for the status or integrity of Customer Data and content. All data received by the Partner will automatically be deleted after 7 years in accordance with the Partner’s Data Retention Policy.
6. [bookmark: _Toc50715687][bookmark: _Ref71651592][bookmark: _Ref71651605][bookmark: _Ref71652079][bookmark: _Ref192070812][bookmark: _Ref192070822][bookmark: _Ref195778874][bookmark: _Ref195778883]Data Archiving & Retrieval
6.1. Customer Data will be maintained in the Platform search function for twelve (12) months from the date such was uploaded. Customer Data that is older than twelve (12) months will be archived on an automatic monthly basis into the Platform’s data storage (“Archived Data”). 
6.2. Archived Data can be retrieved from the Platform’s data storage into the Platform search function at the Customer’s request, in writing, no more than twice in each year. Kerv will work with the Partner to endeavour the retrieval of Customer Data within five (5) business days of receipt of the Customer’s written request to Kerv. If the Customer requires additional retrieval of Customer Data, this may be subject to additional Charges. 
6.3. Any retrieved Archived Data can be stored in the Platform search function for an aggregate total of one (1) month during each year (the “Archive Period”). The Archive Period does not need to be consecutive.  Any Archived Data retained in the Platform search function in excess of the Archive Period will be subject to an additional archive Charge. 
7. [bookmark: _Toc50378958]Licensing of the Platform 
7.1. The Partner grants the Customer a non-transferable and non-exclusive licence during the Term to use the Platform in compliance with all the terms of this EULA and upon payment of the Charges.
7.2. Regulatory Authorities are permitted and may obtain access to the Platform to comply with Applicable Laws. 
7.3. The Customer must not, and must ensure all Users of the Platform do not: 
iii. reproduce, by any means, the Platform; 
iv. decompile, disassemble, process a reverse engineering of object code or any other software, code or intellectual property materials in the Platform or permit third parties to do so;
v. correct, whether directly or indirectly, any malfunctions of the Platform without the Partner’s prior written consent;
vi. lend, rent, sell or give free access to the Platform to a third party in any manner whatsoever by any means including via the internet;
vii. distribute or sell the Platform, free of charge or with a fee, or use it to train third parties without the Partner’s prior written consent;
viii. adapt, modify, convert or arrange the Platform either in whole or in part;
ix. use the Platform in any manner whatsoever for the purpose of design, production, distribution, or marketing of a similar product, equivalent or substitute;
x. use the Platform in a manner that is likely to cause material prejudice to either Kerv and/or the Partner’s reputation, brand image or any other rights associated with the Platform; or
i. use the Platform in any way that could harm any Use or other’s use of it, or to gain unauthorised access to the Platform, data, account or network by any means. 
xi. sub-licence, assign or novate the benefit or burden of this licence in whole or in part; or
xii. allow the Platform to become the subject of any charge, lien or encumbrance.  
8. [bookmark: _Toc50378959][bookmark: _Ref71651546]Access to the Platform 
8.1. Upon request by the Customer or the request of a Regulatory Authority, Kerv and/or the Partner may supply all such information, documents or records relating to the Services or the Platform to the Regulatory Authority as may reasonably be requested for inspection by such Regulatory Authority.
9. [bookmark: _Toc50378961]Compliance 
9.1. The Customer must be solely responsible for procuring and maintaining the Customer’s network connections and telecommunications links from the Customer’s systems to the Platform, and for responding to all problems, conditions, delays, delivery failures and all other loss or damage arising from or relating to the Customer’s network connections or telecommunications links.
10. [bookmark: _Ref171528735][bookmark: _Ref171528738][bookmark: _Ref171528812][bookmark: _Ref171528814][bookmark: _Toc50378969]Virus and Harmful Code Protection 
Partner Responsibility
10.1. [bookmark: _Ref339368123]Except as set out in clause 10.2 below, Kerv and/or the Partner will use commercially reasonable efforts to ensure that no known computer virus is introduced to the Platform and will use commercially available and up to date virus protection to monitor the Platform.  
10.2. [bookmark: _Ref195778196][bookmark: _Ref339368006]Neither Kerv and/or the Partner will be obliged to comply with the provisions of clause 10.1 above in circumstances where pre-existing materials provided by the Customer already contain viruses, trojans, worms, logic bombs or other materials which are malicious or technologically harmful (“Harmful Code”).
Customer Responsibility
10.3. The Customer must not misuse the Platform by introducing Harmful Code or allow a third party to have unauthorised access to the Platform
11. [bookmark: _Ref171529642][bookmark: _Ref171529644][bookmark: _Toc50378970]Intellectual Property Rights 
[bookmark: _Ref171529194][bookmark: _Ref171529509]Ownership of Intellectual Property Rights
11.1. Except for the licences set forth herein, this EULA does not assign or otherwise transfer any Intellectual Property Rights existing at the date upon which the Customer and/or any User is given access to the Platform.  
11.2. The Partner retains all right, title and interest in and to the Platform and any new releases, maintenance releases, updates or modifications including all its Intellectual Property Rights on a worldwide basis.
11.3. The Customer agrees it has no right to access and shall not access the Source Code Materials.
Protection of each Party’s Rights
11.4. Except to the extent contemplated in this EULA neither Party will at any time knowingly do anything or knowingly cause anything to be done that would prejudice the other Party’s right, title and interest in any of its Intellectual Property Rights.
11.5. [bookmark: _Ref228972931]Neither Party shall be permitted to use any trademarks of the other Party for any purpose except with the express written permission of the owner of the trademarks.
12. [bookmark: _Ref172099315][bookmark: _Toc50378972]Use of Confidential Information and Customer Data
12.1. The Partner will not examine or analyse the contents of any Customer Confidential Information or Customer Data except as necessary for the performance of the Services, provided always that the Partner may use anonymised Customer Data to improve the Services, build functionality and enhance the Platform.
12.2. The Partner may analyse Customer Data or other Customer Confidential Information to determine volume and usage levels for billing and invoicing purposes. 
13. [bookmark: _Ref172099480][bookmark: _Toc50378982]Liability
13.1. [bookmark: _Ref179891864][bookmark: _Toc181104072][bookmark: _Toc181166780][bookmark: _Toc181437782][bookmark: _Toc181437902][bookmark: _Toc182370223][bookmark: _Toc183435989][bookmark: _Toc183406655][bookmark: _Toc172111158]Any Customer claims relating to the Platform can only be brought against Kerv and not against the Partner. The Partner disclaims all liability to the Customer to the fullest extent permitted by applicable law.
Appendix 1: EULA Defined Terms
[bookmark: _Ref172099187]“Archival Data” has the meaning set out in clause 6 of the EULA;
“Archive Period” has the meaning set out in clause 6 of the EULA ;
“Customer Data” means (i) all data stored or processed by Kerv and its third party supplier  on behalf of any member of the Customer group companies and/or User in the course of providing the Services; and (ii) all other data relating to the business, operations, subscribers, suppliers or employees of any member of the Customer group companies and/or Users, in each case whether generated or produced:
by or for Customer and/or User; 
by Kerv or its third party supplier or any subcontractor; or
automatically by any software or systems;
“Data” means all Events, emails (and attachments), calls and chats.
"Events" Events include all orders, trades, executions and order life cycle elements, which can be any order, trade, fill, cancellation or amendment that needs to be captured and included to satisfy recordkeeping requirements. An Event uploaded on to the Platform for the purposes of recording and reporting any trading of a financial instrument;
“Monitored User”: a user with a unique identity in respect of whom data is uploaded onto the Platform for the purposes of recording and reporting any Event or communications by that individual.
On average across all Monitored Users, each Monitored User is limited to either 25,000 e-mails and/ or 50,000 calls and/ or 100,000 chats for the approved communications channels defined in the authorisation schedule. Emails including attachments should not exceed 1GB on average per 10,000 e-mails across all relevant e-mails. 
"Open-Source Software": open-source software as defined by the Open Source Initiative (http://opensource.org) or the Free Software Foundation (http://www.fsf.org/);
“Parties” means Customer and/or User and Kerv, and “Party” means either of them;
"Platform" means the proprietary cloud-based data storage and reporting application and service operated and maintained by Kerv’s third party supplier and provided to the Customer and/or User under the EULA;
“Regulatory Authority” means any authority, agency or other body with regulatory jurisdiction over the Customer, Customer group companies and/or User and Customer Data from time to time; 
“Services” means the scope set out in an order subject to the Kerv Linked Master Services Agreement and further applied to this schedule; 
"Source Code Materials" means the source code of the Platform and all other Intellectual Property Rights subsisting in the Platform, including technical information and documentation required to enable the Customer and/or a User to use the Platform;
“Customer Data” means (i) all data stored or processed by the Partner on behalf of any member of the Customer group companies in the course of providing the Services; and (ii) all other data relating to the business, operations, Subscribers, suppliers or employees of any member of the Customer group companies, in each case whether generated or produced:
by or for Customer; 
by the Partner or any subcontractor; or
automatically by any software or systems;
"User" means the Monitored Users and the individual(s) capable of utilising, engaged in the use of, have access to the Platform and/or receiving a Service  under the Customer’s responsibility, who are authorised by the Customer to use the Services and the Documentation, as further described in clause 2 of the Kerv Linked Master Services Agreement.  For clarification an individual will be considered a ‘User‘ irrespective of whether such individual(s) are employees, agents and/or independent contractors of the Customer or a customer of the Customer, where the Customer has provided access to other entities;
“Use” means for the purposes of the licence granted under this EULA, accessing, browsing or registering to use the Platform via a web browser which is restricted to object code form and may only be used in this context for normal business purposes (which includes not letting another person use or access the Platform for the benefit of anyone other than the authorised Users and/or the Customer).
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